Draft Amendments to Parts 54 and 25 of the Civil Procedure Rules (CPR)

in order to comply with the UNECE Aarhus Convention

Background

In 2004, the Coalition for Access to Justice for the Environment (CAJE) submitted a number of amendments to the Civil Procedure Rules Committee as a result of Lord Justice Brooke’s comments in R (on the application of Sonia Burkett) v London Borough of Hammersmith and Fulham.  These proposed amendments were intended to address the particular problem highlighted by Brooke LJ of the potential liability of a non-publicly funded claimant for the legal costs of other parties and the possible conflict with the provisions of Article 9 of the Aarhus Convention.  The proposed amendments were written in light of explicit expression of hope by the Court of Appeal in Corner House (paragraph 81) that the Civil Procedure Rules committee would act to codify the principles relating to protective costs orders.   That hope has been repeated subsequently including, most recently, by the Court of Appeal in R (on the application of Compton) v Wiltshire Primary Health Care Trust (paragraph 43).

Following the publication of “Ensuring Access to Justice in England and Wales” (the “Sullivan Report”) in May 2008, further work on these amendments has been undertaken by members of CAJE and leading environmental lawyers.  These amendments concern Protective Costs (“Aarhus Orders”) and injunctive relief in cases falling within the ambit of the Aarhus Convention.  These proposed amendments were endorsed by CAJE in July 2008.

CAJE believes that these amendments strike an appropriate balance between the need to comply with the access to justice requirements of an international Convention (which the UK has ratified) whilst at the same time retaining the Court’s discretion to grant Orders on such terms and conditions as it deems appropriate.  As such, these proposals represent an important step forwards.

CAJE notes that applications for Protective Costs Orders and injunctive relief are not restricted to environmental cases.  We therefore believe that it is important to make specific reference to Orders made under the Aarhus Convention both  in order to ensure that the provisions of the Convention are duly considered by the Court and because the tests under Corner House are not, by themselves, sufficient to ensure compliance by the UK of its obligations under the Aarhus Convention.  There are also obvious benefits in clarifying that “Aarhus Orders” will only apply in prescribed circumstances, which we believe would be relatively rare.  There will inevitably be concern that the introduction of an Order for Aarhus cases could open the door, in principle, to more general, public interest cases.  Whilst many of these cases may be meritorious and raise genuine issues of public importance, we believe there is justification in limiting these proposals to cases which clearly fall within the ambit of Aarhus on the basis of the requirements of international law. 
CAJE’s original proposals focused on Part 54 CPR (judicial review) on
the basis that this aspect of the law has benefited from judicial and extra-judicial
consideration, e.g. Corner House and subsequent cases and the publication of the “Sullivan Report”. Furthermore, it is traditionally the case that the majority of environmental law challenges brought by members of the public and environmental NGOs have been by way of judicial (or statutory) review.  However, we are aware
that Article 9 of the Aarhus Convention operates much more widely than
merely judicial review and, on that basis, we recognise that amendments
will need to be made to other sections of the CPR (or the suggested amendments to Part 54 be incorporated in a broader way for example in Part 48.)  CAJE offers these proposals on Part 54 as “work in progress”.  CAJE urges the Rules
Committee to consult widely on any such proposals to ensure that the
requirements of the Aarhus Convention are fully and properly reflected
in the CPR.
(1)
Proposed Amendments to Part 54 (Judicial Review)

Protective Costs Orders made to comply with Article 9 of the UNECE Aarhus Convention

54.20A An Aarhus Order means an order made by the Court in a claim for judicial review falling within the ambit of the Aarhus Convention with the purpose of limiting or extinguishing the potential liability of the Claimant for the costs of any other party.

(1) An application by the Claimant for an Aarhus Order should usually be included in the Claim Form but may be made at any stage.

(2) An application for an Aarhus Order (whether in the Claim Form or otherwise) must be accompanied by:

(a) a draft Order;

(b) an explanation why the applicant is seeking the Aarhus order; 

(c) a statement of the facts relied on; and

(d) any evidence relied on.

(3) In the case of an application for an Aarhus Order made in a Claim Form 

(a) Any party wishing to resist the application must:

(i) say so in his acknowledgment of service; and 

(ii) set out his grounds for resisting the application and provide any evidence relied on.
(4) An Aarhus Order may be made on such terms and subject to such conditions as the Court deems appropriate provided that such an Order ensures that the claimant will not in any event be liable for costs (including in relation to all defendants or other parties) which are in total prohibitively expensive within the meaning of the Aarhus convention.

(5) The court will proceed on the basis that the costs in question would be prohibitively expensive if they would reasonably deter an ordinary member of the public of modest means from pursing the claim unless:

(a) The claimant agrees to a higher figure being set;

(b) Those parties whose ability to recover costs would be affected by the order show that:

(i) the particular claimant would not be prohibited by the setting of a higher figure;

(ii) the nature and extent of the claimant’s personal and private benefit is such that a higher figure would be appropriate

(c) If the claimant is an organisation, that the resources available to it over and above those allocated to its ordinary activities are so significant that a higher figure would be appropriate whilst recognising the particular role under the Aarhus Convention of organizations whose purpose is environmental protection.

(6) Where an application for an Aarhus Order is made in the Claim Form then the period for compliance with Rule 54.8(2)(a) (Acknowledgment of Service) shall be extended until 21 days after the  Court has granted an Aarhus Order. 

(7) When granting an Aarhus Order, the court may make an order capping the amount which the claimant may recover from any other party in the event that the claim succeeds. The level of the cap in question will be set having regard to the claimant’s estimate (if provided) of the costs it would be likely to claim if successful in the claim (on the basis of the information known to the claimant when the order is made) at the level which the court considers the claimant would be able to recover on the standard basis, including any uplift under a conditional fee arrangement, if successful in the claim. The claimant may apply to have any such cap raised in the event that further information of relevance to the level of such costs becomes available.

(8) Where the Court refuses to grant an Aarhus Order on the papers or grants the Order on terms other than applied for, the applicant may request the decision to be reconsidered at a hearing.  A request under this paragraph must be filed and served within 7 days after service of the challenged decision.

(10)  Where an application for an Aarhus Order has been refused (or granted on terms other than applied for) at a hearing in the High Court the applicant may apply to the Court of Appeal for permission to appeal that refusal.  Such application must be made within 7 days of the decision of the High Court.   

(11)  Where an application for an Aarhus Order has been made in a Claim Form and is either refused or granted on terms other than applied for then the Claimant may withdraw his claim within 14 days of the relevant Order of the Court without incurring any liability for the costs of any other party in the proceedings. 

(12)  An application may be made to set aside an Aarhus Order which was made without an oral hearing but, if made, must be made within 7 days of the Aarhus Order being granted.  An Aarhus Order will only be set aside where there are compelling reasons for doing so.  An unsuccessful application to set aside an Aarhus Order will normally result in an award of costs against the applicant on an indemnity basis. 

Proposed Amendments to Practice Direction PD54
Rule 54.20A – Protective Costs Orders

Aarhus Order without a hearing

20A.1 The Court’s duty is to ensure that access to justice in environmental cases is facilitated in accordance with the provisions of the Aarhus Convention.  The term ‘environmental case’ shall be construed broadly 

20A.2 The Court will generally, in the first instance, consider an application for an Aarhus Order without a hearing.  

20A.3 Where an application for an Aarhus Order is refused without a hearing then the court will only exceptionally make an order for costs against the claimant in respect of that application. The claimant’s liability for costs in such a situation will not exceed £500.   

Aarhus Order hearing

20A.4 Neither the defendant nor any other interested party need attend a hearing on the question of an Aarhus Order unless the Court directs otherwise.

20A.5 Where the defendant or any party does attend a hearing on an unsuccessful renewed application for an Aarhus Order then the court will not generally make an order for costs against the claimant in a total sum greater than £500.

(2) Proposed Amendments to Practice Direction 25 CPR (Interim remedies and cross-undertaking in damages)

Injunctive relief made to comply with Article 9 of the UNECE Aarhus Convention
Undertakings in Damages: Practice Direction CPR PD 25

25PD5.1B

(1) If, in an environmental case, the Court considers that an injunction is necessary in the interests of environmental protection then the court shall not require an undertaking in damages unless satisfied that such a requirement would not make progressing the claim prohibitively expensive within the terms of the UNECE Aarhus Convention.

(2) An injunction would be ‘prohibitively expensive within the terms of the UNECE Aarhus Convention’ if the applicant for an injunction would, acting reasonably, be unwilling to give such an undertaking. 

